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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

cause r emanded.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed per  cur i am deci s i on of  t he cour t  of  appeal s1 t hat  

r ever sed an or der  of  t he Gr een Lake Count y Ci r cui t  Cour t ,  Judge 

Wi l l i am M.  McMoni gal  pr esi di ng,  whi ch gr ant ed summar y j udgment  

t o Rober t  and Ann Konneker  ( t he Konneker s)  and deni ed summar y 

                                                 
1 Konneker  v.  Romano,  No.  2008AP1546,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  19,  2009) .  
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j udgment  t o Rober t  and Fr anci s Romano ( t he Romanos)  and Nor man 

and Lawr ence Nel son ( t he Nel sons) .   The cour t  of  appeal s 

r emanded,  di r ect i ng t he c i r cui t  cour t  t o ent er  summar y j udgment  

i n f avor  of  t he Romanos. 2  The Konneker s pet i t i oned t hi s cour t  

f or  r evi ew,  and we accept ed.   We now r ever se t he deci s i on of  t he 

cour t  of  appeal s and r emand t he case t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  

¶2 Thi s case pr esent s t he f ol l owi ng i ssues:  ( 1)  whet her  

t hi s l akef r ont  easement ,  cr eat ed by a deed t hat  i s ot her wi se 

si l ent  as t o t he easement ' s use and pur pose,  gr ant s r i par i an 

r i ght s,  i ncl udi ng t he r i ght  t o const r uct  and mai nt ai n a pi er ;  

and ( 2)  what  i mpact ,  i f  any,  do Wi s.  St at .  §§ 30. 131 and 30. 133 

( 2007- 08) 3 have on t hi s case. 4 

                                                 
2 The Nel sons di d not  appeal  f r om t he ci r cui t  cour t ' s  or der .  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 30. 131,  " Whar ves and pi er s pl aced and 
mai nt ai ned by per sons ot her  t han r i par i an owner s, "  pr ovi des:   

( 1)  Not wi t hst andi ng s.  30. 133,  a whar f  or  pi er  of  t he 
t ype whi ch does not  r equi r e a per mi t  under  
ss.  30. 12( 1)  and 30. 13 t hat  abut s r i par i an l and and 
t hat  i s pl aced i n a navi gabl e wat er  by a per son ot her  
t han t he owner  of  t he r i par i an l and may not  be 
consi der ed t o be an unl awf ul  st r uct ur e on t he gr ounds 
t hat  i t  i s  not  pl aced and mai nt ai ned by t he owner  i f  
al l  of  t he f ol l owi ng r equi r ement s ar e met :  

( a)  The owner  of  t he r i par i an l and or  t he owner ' s 
pr edecessor  i n i nt er est  ent er ed i nt o a wr i t t en 
easement  t hat  was r ecor ded bef or e December  31,  1986,  
and t hat  aut hor i zes access t o t he shor e t o a per son 
who i s not  an owner  of  t he r i par i an l and.  
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( b)  The per son t o whom t he easement  was gr ant ed 

or  t hat  per son' s  successor  i n i nt er est  i s  t he per son 
who pl aces and mai nt ai ns t he whar f  or  pi er .  

( c)  The pl acement  and mai nt enance of  t he whar f  or  
pi er  i s not  pr ohi bi t ed by and i s not  i nconsi st ent  wi t h 
t he t er ms of  t he wr i t t en easement .  

( d)  The whar f  or  pi er  has been pl aced seasonal l y 
i n t he same l ocat i on at  l east  once ever y 4 year s s i nce 
t he wr i t t en easement  descr i bed i n par .  ( a)  was 
r ecor ded.  

( e)  The whar f  or  pi er  i s subst ant i al l y  t he same 
si ze and conf i gur at i on as i t  was on Apr i l  28,  1990,  or  
dur i ng i t s l ast  pl acement  bef or e Apr i l  28,  1990,  
whi chever  i s l at er .  

( f )  The pl acement  of  t he whar f  or  pi er  compl i es 
wi t h t he pr ovi s i ons of  t hi s chapt er ,  wi t h any r ul es 
pr omul gat ed under  t hi s chapt er  and wi t h any appl i cabl e 
muni ci pal  r egul at i ons or  or di nances.  

( 2)  Not wi t hst andi ng s.  30. 133,  an easement  under  
sub.  ( 1)  may be conveyed i f  i t  i s  conveyed at  t he same 
t i me,  and t o t he same per son,  t hat  t he l and t o whi ch 
t he easement  i s appur t enant  i s conveyed.  

Wi sconsi n St at .  § 30. 133 i s a " [ p] r ohi bi t i on agai nst  
conveyance of  r i par i an r i ght s" :   

( 1)  Begi nni ng on Apr i l  9,  1994,  and except  as pr ovi ded 
i n s.  30. 1355 [ s.  30. 1335] ,  no owner  of  r i par i an l and 
t hat  abut s a nav i gabl e wat er  may gr ant  by an easement  
or  by a s i mi l ar  conveyance any r i par i an r i ght  i n t he 
l and t o anot her  per son,  except  f or  t he r i ght  t o cr oss 
t he l and i n or der  t o have access t o t he navi gabl e 
wat er .   Thi s r i ght  t o cr oss t he l and may not  i ncl ude 
t he r i ght  t o pl ace any st r uct ur e or  mat er i al ,  
i ncl udi ng a boat  docki ng f aci l i t y ,  as def i ned i n 
s.  30. 1335( 1) ( a) ,  i n t he navi gabl e wat er .  

( 2)  Thi s sect i on does not  appl y t o r i par i an l and 
l ocat ed wi t hi n t he boundar y of  any hydr oel ect r i c 
pr oj ect  l i censed or  exempt ed by t he f eder al  
gover nment ,  i f  t he conveyance i s aut hor i zed under  any 
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¶3 We concl ude t hat  summar y j udgment  was i mpr oper  i n t hi s 

case.   The l anguage of  t he deed,  whi ch cr eat ed t he Konneker s '  

easement ,  i s  ambi guous.   The deed conveys t o t he Konneker s a 20-

f oot  wi de l akef r ont  easement  al ong t he west  s i de of  t he Romanos'  

and Nel sons'  pr oper t y but  i s ot her wi se si l ent  as t o t he 

easement ' s use and pur pose.   I t  i s  t her ef or e not  c l ear  f r om t he 

deed whet her  t he par t i es i nt ended t he easement  hol der  t o have 

r i par i an r i ght s,  i ncl udi ng t he r i ght  t o const r uct  and mai nt ai n a 

pi er .   Because t he par t i es '  compet i ng af f i davi t s r ai sed a 

genui ne i ssue of  mat er i al  f act  concer ni ng t he i nt ent  behi nd t he 

easement ,  summar y j udgment  was i mpr oper .   We t her ef or e r ever se 

t he deci s i on of  t he cour t  of  appeal s and r emand t he case t o t he 

c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶4 We f ur t her  concl ude t hat  Wi s.  St at .  §§ 30. 133 and 

30. 131 ar e i nappl i cabl e t o t hi s case.   I t  i s  undi sput ed t hat  t he 

easement  was or i gi nal l y conveyed wel l  bef or e t he ef f ect i ve dat e 

of  § 30. 133.   I n addi t i on,  t he i ssue i n t hi s case i s whet her  t he 

easement  gr ant s r i par i an r i ght s,  i ncl udi ng t he r i ght  t o 

const r uct  and mai nt ai n a pi er ,  not  whet her  a pi er ——i f  and once 

const r uct ed by t he easement  hol der ——const i t ut es a l awf ul  

st r uct ur e under  § 30. 131.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

                                                                                                                                                             
l i cense,  r ul e or  or der  i ssued by t he f eder al  agency 
havi ng j ur i sdi ct i on over  t he pr oj ect .  

4 The i ssue of  whet her  Wi s.  St at .  §§ 30. 131 and 30. 133 ar e 
appl i cabl e t o t hi s case was not  i nvoked,  ar gued,  or  appeal ed 
bel ow.   However ,  pur suant  t o our  or der ,  t he par t i es br i ef ed t he 
i ssue bef or e t hi s cour t .  
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¶5 On Oct ober  29,  2004,  t he Konneker s obt ai ned vi a deed 

pr oper t y on Or char d Avenue i n Gr een Lake Count y,  Wi sconsi n,  mor e 

par t i cul ar l y descr i bed as f ol l ows:  " Lot  One ( 1)  of  Cer t i f i ed 

Sur vey Map 2643 r ecor ded i n Vol ume 13 of  Cer t i f i ed Sur vey Maps 

on Page 2643 and 2643B,  bei ng a di v i s i on of  Lot  Two ( 2)  of  

Cer t i f i ed Sur vey Map No.  770,  bei ng a par t  of  t he SE ¼ of  t he SW 

¼ of  Sect i on 34,  T16N,  R12E. "   The conveyance i ncl uded an 

easement  acr oss r i par i an5 pr oper t y i dent i f i ed as Lot  3:  

TOGETHER WI TH an easement  20 f eet  i n wi dt h al ong t he 
West er l y s i de of  Lot  Thr ee ( 3)  of  Cer t i f i ed Sur vey Map 
No.  289 as r ecor ded i n t he of f i ce of  t he Regi st er  of  
Deeds f or  Gr een Lake Count y,  Wi sconsi n on Sept ember  1,  
1965 i n Vol ume 1 of  Cer t i f i ed Sur vey Maps at  page 289 
bei ng a par t  of  t he S ½ of  t he SW ¼ of  Sect i on 34,  
T16N,  R12E,  ext endi ng f r om Or char d Avenue t o Beyer ' s 
Cove.   Al l  of  t he above l y i ng and bei ng i n t he 
Townshi p of  Pr i ncet on,  Count y of  Gr een Lake,  St at e of  
Wi sconsi n.  

( Emphasi s added. )   Lot  3,  co- owned by t he Romanos and t he 

Nel sons,  i s l akef r ont  pr oper t y t hat  bor der s a por t i on of  Gr een 

Lake known as Beyer ' s Cove.   Lot  3 i s l ocat ed acr oss t he st r eet  

                                                 
5 " Ri par i an"  means " [ o] f ,  r el at i ng t o,  or  l ocat ed on t he 

bank of  a r i ver  or  st r eam ( or  occasi onal l y anot her  body of  
wat er ,  such as a l ake) . "   Bl ack' s Law Di ct i onar y 1328 ( 7t h ed.  
1999) ;  see al so St oesser  v.  Shor e Dr i ve P' shi p,  172 Wi s.  2d 660,  
665,  494 N. W. 2d 204 ( 1993) .   I n t he l egal  sense,  a l andowner  
whose pr oper t y bor der s on a body of  wat er  has " r i par i an r i ght s, "  
meani ng " t he r i ght  t o make r easonabl e use of  t he wat er . "   
Bl ack' s 1328.   Though subj ect  t o r egul at i on,  r i par i an r i ght s 
" i ncl ude t he r i ght  t o use t he shor el i ne and have access t o t he 
wat er s,  t he r i ght  t o r easonabl e use of  t he wat er s f or  domest i c,  
agr i cul t ur al  and r ecr eat i onal  pur poses,  and t he r i ght  t o 
const r uct  a pi er  or  s i mi l ar  st r uct ur e i n ai d of  navi gat i on. "   
ABKA Lt d.  P' shi p v.  DNR,  2002 WI  106,  ¶57,  255 Wi s.  2d 486,  648 
N. W. 2d 854.  



No.  2008AP1546   

 

6 
 

f r om t he Konneker s '  pr oper t y,  on t he opposi t e si de of  Or char d 

Avenue.   Accor di ngl y,  t he Konneker s,  unl i ke t he Romanos and t he 

Nel sons,  ar e non- r i par i an l andowner s.   The Konneker s '  easement  

i s " 20 f eet  i n wi dt h"  and " ext end[ s]  f r om Or char d Avenue t o 

Beyer ' s Cove"  al ong t he west  s i de of  t he Romanos'  and Nel sons'  

pr oper t y.   The easement  i s t he subj ect  of  t hi s di sput e.    

¶6 The easement  was f i r st  cr eat ed and conveyed i n 1983 by 

Bar bar a D.  Ci szek,  Edwar d Ci szek,  Pet er  J.  Ci szek,  and Angel i ne 

L.  Ci szek ( t he Ci szeks) . 6  That  conveyance and each subsequent  

conveyance7 cont ai ned t he same subst ant i ve l anguage,  descr i bi ng 

t he easement  as 20 f eet  i n wi dt h al ong t he west er l y s i de of  Lot  

3 of  Cer t i f i ed Sur vey Map No.  289,  ext endi ng f r om Or char d Avenue 

t o Beyer ' s Cove.    

¶7 The Ci szeks wer e al so pr edecessor s i n i nt er est  t o Lot  

3.   Accor di ng t o an af f i davi t  s i gned by Edwar d Ci szek and 

Bar bar a D.  Ci szek on August  13,  1984,  and mai nt ai ned i n t he 

Regi st er  of  Deeds Of f i ce f or  Gr een Lake Count y,  as of  t hat  dat e,  

                                                 
6 On November  23,  1983,  t he Ci szeks conveyed Lot  2 of  

Cer t i f i ed Sur vey Map No.  770,  t oget her  wi t h t he easement  al ong 
Lot  3,  t o Rober t  Thomas Bl i zek and Mar guer i t e Bl i zek.   

7 On Febr uar y 11,  1989,  t he Bl i zeks conveyed Lot  2 of  
Cer t i f i ed Sur vey Map No.  770,  t oget her  wi t h t he easement  al ong 
Lot  3,  t o Gr ant  G.  Gar dner  and Pat r i c i a A.  Gar dner .   On May 25,  
1994,  t he Gar dner s conveyed Lot  2 of  Cer t i f i ed Sur vey Map No.  
770,  t oget her  wi t h t he easement  al ong Lot  3,  t o Rose D.  
Car l sson,  as Tr ust ee under  sel f  decl ar ed Tr ust .   On Oct ober  11,  
1999,  t he Car l sson Tr ust  had Lot  2 r esur veyed i nt o t wo l ot s,  
cr eat i ng Lot  1 of  Cer t i f i ed Sur vey Map No.  2643.   Fi nal l y,  as 
pr evi ousl y ment i oned,  on Oct ober  29,  2004,  t he Car l sson Tr ust  
conveyed Lot  1 of  Cer t i f i ed Sur vey Map No.  2643,  t oget her  wi t h 
t he easement  al ong Lot  3,  t o t he Konneker s.  
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seven di f f er ent  par cel s of  l and wer e ent i t l ed t o use Lot  3 " as 

an access t o Beyer [ ' ] s  Cove,  bei ng a par t  of  Gr een Lake. "   The 

af f i davi t  f ur t her  st at es t hat  " i t  was t he i nt ent i on of  al l  

par t i es i n gr ant i ng t he above- descr i bed access easement s,  t hat  

sai d easement s shoul d be appur t enant  t o and r un wi t h t he 

owner shi p of  t he r espect i ve l ot s whi ch t hey ser vi ce. "  

¶8 On November  5,  1985,  t he Ci szeks conveyed Lot  3 t o 

Ri char d A.  Fagar  and Cat her i ne M.  Fagar  and t he Nel sons,  as 

t enant s i n common.   On May 1,  1987,  t he Fagar s conveyed t hei r  

one- hal f  i nt er est  i n Lot  3 t o t he Romanos.   Accor di ngl y,  t he 

Romanos and t he Nel sons ar e t he cur r ent  co- owner s of  Lot  3.  

¶9 Accor di ng t o t he Nel sons'  af f i davi t ,  somet i me pr i or  t o 

May 1,  1990,  t he Nel sons " const r uct ed a pi er  on or  c l ose t o t he 

20 f oot  easement  f or  moor i ng t hei r  boat . "   Begi nni ng i n May 

1990,  t he Romanos and t he Nel sons l eased t o Gr ant  Gar dner ,  a 

pr edecessor  i n i nt er est  t o t he Konneker s '  pr oper t y,  see supr a 

not e 7,  " a por t i on of  Lot  #3 .  .  .  f or  t he pur pose of  ber t hi ng 

[ hi s]  boat  t her eon. "   For  annual  r ent  of  $150,  Gar dner  was 

per mi t t ed " t o pl ace a boat  l i f t  and a l i mi t ed number  of  pi er  

sect i ons t o moor "  a par t i cul ar l y  descr i bed boat  t hr ough t he end 

of  t he 1994 boat i ng season.   The l ease advi sed Gar dner  t hat  he 

" may not  subl et  or  assi gn [ hi s]  space t o ot her s"  and t hat  " seven 

ot her  pr oper t y owner s have access r i ght s on and t o t he subj ect  

pr emi ses"  wi t h whi ch he may not  i nt er f er e.   On Januar y 24,  1994,  

Rober t  Romano sent  a l et t er  t o Lake Real t y " concer ni ng t he sal e 

of  Gr ant  Gar dner ' s home"  and r ei t er at ed t hat  t he pi er  r i ght s 
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under  t he l ease wer e " not  t r ansf er abl e and wer e onl y ext ended t o 

Gr ant  Gar dner  and hi s [ ]  boat . "  

¶10 Ther eaf t er ,  t he Romanos and t he Nel sons ent er ed i nt o a 

s i mi l ar  l ease wi t h Ar ne Car l sson,  t he Gar dner s '  successor  i n 

i nt er est ,  see supr a not e 7.   For  annual  r ent  of  $200,  Car l sson 

was " al l owed t o pl ace a boat  l i f t  and a l i mi t ed number  of  pi er  

sect i ons t o moor "  a par t i cul ar l y descr i bed boat  al ong Lot  3.   

The or i gi nal  t er m of  t he l ease was May 1,  1994,  t o Oct ober  1,  

1994,  but  t he par t i es i ni t i al ed a l ease ext ensi on f r om May 1,  

1995,  t o Oct ober  1,  1995.   I n an undat ed l et t er ,  Rober t  Romano 

i nf or med Hagst r om/ Schnei der  Real  Est at e t hat  " [ t hei r ]  agr eement  

wi t h t he Car l ssons [ was]  not  t r ansf er abl e. "  

¶11 As st at ed by Rober t  Konneker  i n hi s af f i davi t ,  when 

t he Car l sson Tr ust  conveyed Lot  1 t o t he Konneker s,  t he 

Konneker s under st ood t hat  t hey woul d al so have access t o t he 

pi er s on t he Romanos'  and t he Nel sons'  pr oper t y.  

¶12 At  some poi nt ,  t he Konneker s i nst al l ed t hei r  own pi er  

al ong Lot  3.   The Romanos and t he Nel sons obj ect ed t o t he pi er  

i n a l et t er  t o Rober t  Konneker ,  dat ed Oct ober  10,  2006:   

On Oct ober  7,  2006 we l ear ned t hat  you pl aced a boat  
pi er  i n t he wat er  on Lot  3 of  [ Cer t i f i ed Sur vey Map]  
289 i n Gr een Lake,  Wi sconsi n.   As you ar e wel l  awar e,  
you ar e nei t her  an owner  nor  a l essee of  t hi s pr oper t y 
and we consi der  your  act i ons i n pl aci ng t he pi er  t o be 
unl awf ul  and t o const i t ut e t r espassi ng.  

Your  asser t i on t hat  your  pr oper t y ' s easement  somehow 
conveys r i par i an r i ght s and ent i t l es you t o 
uni l at er al l y pl ace a pi er  i s bot h i ncor r ect  and 
cont r ar y t o Wi sconsi n l aw.   I t  was made cl ear  t o you 
pr i or  t o your  pur chase of  your  pr oper t y and numer ous 
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t i mes t her eaf t er ,  t hat  you do not  have t he r i ght  t o 
pl ace a pi er  i n Lot  3.  

I f  you do not  r emove t he pi er  i mmedi at el y we wi l l  
ar r ange t o have i t  r emoved .  .  .  .  

The Romanos and t he Nel sons subsequent l y r emoved t he Konneker s '  

pi er .  

¶13 On Mar ch 1,  2007,  t he Konneker s f i l ed t hi s  act i on,  

seeki ng a decl ar at or y j udgment  t hat  t he easement  gr ant ed t o t hem 

r i par i an r i ght s,  i ncl udi ng t he r i ght  t o er ect  and mai nt ai n a 

pi er  on t he easement .   I n t hei r  answer ,  t he Romanos al l eged t hat  

t he compl ai nt  f ai l ed t o st at e a l egal l y cogni zabl e c l ai m and 

shoul d be di smi ssed.   The Romanos count er cl ai med f or  t r espass 

and sought  an or der  pr ohi bi t i ng t he Konneker s f r om er ect i ng any 

f ut ur e st r uct ur es on t he easement .   I n t hei r  answer ,  t he Nel sons 

l i kewi se sought  a decl ar at i on t hat  t he Konneker s do not  have 

r i par i an r i ght s under  t he easement  and ar e not  ent i t l ed t o er ect  

any st r uct ur es on t he easement .  

¶14 The par t i es f i l ed cr oss mot i ons f or  summar y j udgment .   

The Romanos ar gued t hat  t he Konneker s wer e not  gr ant ed r i par i an 

r i ght s under  t he easement ,  whi ch pr ovi des onl y " f or  a 200- f oot  

[ s i c]  easement  f r om Or char d Avenue t o Beyer [ ' ] s  Cove, "  

i ndi cat i ng " t hat  t he easement  i s t o s i mpl y pr ovi de i ngr ess and 

egr ess t o t he l ake. "   The Romanos f ur t her  asser t ed t hat  no pi er  

was i nst al l ed at  t he t i me t he easement  was or i gi nal l y conveyed,  

and i n f act ,  when a pi er  was er ect ed on Lot  3,  a l ease was 

cr eat ed speci f i cal l y f or  t he pi er ' s use.    

¶15 I n suppor t  of  t hei r  mot i on f or  summar y j udgment ,  t he 

Nel sons al so ar gued t hat  t he easement  di d not  gr ant  t o t he 
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Konneker s t he r i ght  t o const r uct  a pi er  t her eon and t hat  t he 

gr ant i ng of  such a r i ght  was never  t he par t i es '  i nt ent :   

[ T] he f act  t hat  t he [ Konneker s ' ]  pr edecessor s i n t i t l e 
( t he Gar dner s and t he Car l ssons)  ent er ed i nt o 
separ at e,  pr i vat e l ease agr eement s t o use t he 
[ Romanos'  and t he Nel sons' ]  pi er  and act ual l y pai d 
r ent  on an annual  basi s,  i l l ust r at e t hat  t her e was no 
i nt ent  bet ween t he par t i es t hat  a pi er  coul d be 
const r uct ed on t he 20 f oot  easement .  

I n t hei r  br i ef ,  t he Nel sons made a poi nt  t hat  t hei r  pi er  " i s 

pl aced wel l  t o t he east  of  t he 20 f oot  easement . "   However ,  t he 

Nel sons'  af f i dav i t  asser t ed t hat  sai d pi er  was const r uct ed " on 

or  c l ose t o t he 20 f oot  easement . "  

¶16 The Konneker s,  on t he ot her  hand,  moved f or  summar y 

j udgment  on t he gr ounds t hat  t hey have a r i ght  t o i nst al l  t hei r  

own pi er  on t he easement ,  consi st ent  wi t h t he i nt ent  of  t he 

or i gi nal  par t i es who gr ant ed t he easement .   I n par t i cul ar ,  

" Beyer ' s Cove i s hi st or i cal l y an ar ea of  t he l ake wher ei n 

i ndi v i dual s ent er  t he l ake by boat . "   I n hi s af f i davi t ,  Rober t  

Konneker  mai nt ai ned t he f ol l owi ng:   

Beyer [ ' ] s  Cove i s an access ar ea i nt o Gr een Lake and 
consi st s of  l ar ge amount s of  veget at i on.   The wat er  at  
Beyer [ ' ] s  Cove i s not  conduci ve t o swi mmi ng and t her e 
i s no beach ar ea f or  sun bat hi ng.   The onl y use f or  
t he access ar ea at  t he end of  t he easement  at  
Beyer [ ' ] s  Cove i s t o ent er  Gr een Lake by boat .  

Hi s af f i davi t  f ur t her  asser t ed t hat  t he Konneker s '  pr edecessor s 

i n i nt er est  accessed t he l ake by usi ng t he Romanos'  and t he 

Nel sons'  pi er s and t hat  when t he Konneker s pur chased t hei r  l ot ,  

t he Konneker s " under st ood t hat  [ t hey]  woul d have access t o t he 

pi er s on t he [ Romanos'  and t he Nel sons' ]  pr oper t y i n or der  t o 
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ent er  Beyer [ ' ] s  Cove;  j ust  as t he owner s bef or e [ t hem]  had t he 

use of  t he pi er s t o access t he l ake. "   Once i nf or med t hat  t hey 

wer e not  per mi t t ed t o use t he Romanos'  and t he Nel sons'  pi er s,  

t he Konneker s er ect ed t hei r  own pi er  on t he easement .  

¶17 On May 5,  2008,  t he c i r cui t  cour t  gr ant ed t he 

Konneker s '  mot i on f or  summar y j udgment  and deni ed t he Romanos'  

and t he Nel sons '  mot i ons f or  summar y j udgment .   The cour t  

decl ar ed t hat  t he easement  " i s a l ake access easement  whi ch 

al l ows t he [ Konneker s]  access t o t he l ake i ncl udi ng t he r i ght  t o 

const r uct  a pi er  upon t hat  easement . "   The cour t  c l ar i f i ed t hat  

i t  i s  " not  maki ng any f i ndi ng t hat  a pi er  coul d or  coul d not  be 

i nst al l ed,  but  t hat  t he i nt ent  of  t he par t i es was t o gr ant  t he 

easement  hol der  a l ake access easement  and t o al l ow f or  t he 

const r uct i on of  a pi er . "  

¶18 I n i t s or al  r ul i ng,  t he c i r cui t  cour t  acknowl edged 

t hat  i t  was maki ng a det er mi nat i on on compet i ng mot i ons f or  

summar y j udgment ,  i n whi ch case he " woul d t heor et i cal l y be 

set t i ng t he mat t er  up f or  t r i al . "   Never t hel ess,  t he cour t  was 

sat i sf i ed t hat  despi t e t he speci f i c  l anguage i n t he easement ,  

t he i nt ent  of  t he or i gi nal  par t i es i n gr ant i ng t he easement  " was 

t o per mi t  a back l ot  owner  t o have l ake access,  and l ake access 

i nher ent l y woul d al l ow f or  t he const r uct i on of  a pi er . "   I n 

ar r i v i ng at  hi s concl usi on,  t he c i r cui t  cour t  quest i oned 

At t or ney Lehner ,  counsel  f or  t he Nel sons,  r egar di ng hi s 

knowl edge of  Gr een Lake:  

The Cour t :  Mr .  Lehner ,  I  know t hat  your  f ami l y 
has had a home or  a cot t age on Gr een Lake f or  sever al  
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gener at i ons.   How woul d you descr i be Beyer ' s Cove as 
i t  r el at es t o Gr een Lake? 

At t or ney Lehner :  Or i gi nal l y,  Your  Honor ——we have 
a second home on Or char d Avenue,  whi ch i s——t hat  r oad 
r uns r i ght  by,  of  cour se,  wher e we' r e t al k i ng her e.   
We' r e f ur t her  t o t he east  on t he mai n par t  of  t he l ake 
bet ween Beyer ' s Cove and Sugar  Loaf .   When I  was 
gr owi ng up,  Beyer ' s Cove was a mar shy ar ea .  .  .  [ but ]  
cer t ai nl y i s navi gabl e now .  .  .  .  

The Cour t :  Woul d you bel i eve t hat  peopl e who buy 
homes i n t he Beyer ' s Cove ar ea,  ei t her  on t he cove or  
wi t h access t o Beyer ' s Cove,  do so f or  t he oppor t uni t y 
t o kayak or  canoe on or  f or  t he oppor t uni t y t o have 
access t o Gr een Lake? 

At t or ney Lehner :  I  woul d say bot h.  .  .  .   

I n addi t i on,  t he c i r cui t  cour t  t ook j udi c i al  not i ce of  t he 

appar ent  f act  t hat  many of f - shor e pr oper t i es ar e sol d wi t h 

conf i r mat i on t hat  t he pr oper t i es enj oy t he benef i t  of  l ake 

access.  

¶19 The Romanos moved f or  r econsi der at i on,  whi ch t he 

ci r cui t  cour t  deni ed i n an or al  r ul i ng on June 13,  2008.   The 

Romanos appeal ed.  

¶20 On Mar ch 19,  2009,  t he cour t  of  appeal s i ssued a per  

cur i am deci s i on r ever si ng t he or der  of  t he c i r cui t  cour t  and 

r emandi ng wi t h di r ect i ons t hat  summar y j udgment  be ent er ed i n 

f avor  of  t he Romanos.   Konneker  v.  Romano,  No.  2008AP1546,  

unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  App.  Mar .  19,  2009) .   The 

cour t  of  appeal s concl uded t hat  t he easement  l anguage was 

ambi guous,  gi ven i t s s i l ence as t o pur pose and scope.   I d. ,  ¶9.   

Accor di ngl y,  t he cour t  l ooked t o t he par t i es '  i nt ent  when 

cr eat i ng t he easement  t o det er mi ne t he par t i es '  r i ght s,  f i ndi ng 

no evi dence t o suppor t  t he Konneker s '  cont ent i on t hat  t he 
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easement  i ncl uded a conveyance of  r i par i an r i ght s per mi t t i ng 

t hem t o er ect  a pi er .   I d. ,  ¶11.   I n par t i cul ar ,  t he cour t  not ed 

t he f act  t hat  t her e was no pi er  i n pl ace when t he easement  was 

cr eat ed,  i d. ,  ¶9,  and t hat  t he cont empor aneous gr ant  of  sever al  

easement s t o t he same 20- f oot  par cel  made i t  " i nher ent l y 

i mpr obabl e"  t hat  t he or i gi nal  gr ant or s cont empl at ed t hat  al l  of  

t he easement  hol der s woul d have t he r i ght  t o er ect  t hei r  own 

pi er s,  i d. ,  ¶11.   Fi nal l y,  t he cour t  r ej ect ed t he Konneker s '  

asser t i on t hat  t he onl y use f or  t he access ar ea at  Beyer ' s Cove 

i s t o ent er  t he l ake by boat ,  i d. ,  ¶9,  concl udi ng t hat  " ot her  

t han t he per sonal  knowl edge of  t he cour t  and counsel ,  t her e 

[ di d]  not  appear  t o be any ver i f i abl e evi dence t hat  t he 

hi st or i cal  use of  t he cove was pr i mar i l y f or  access t o Gr een 

Lake by boat , "  i d. ,  ¶10.  

¶21 The Konneker s pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed on Oct ober  20,  2009.   We now r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t he case t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs.  

I I .  STANDARD OF REVI EW 

¶22 " ' Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo. ' "   

Hocki ng v.  Ci t y of  Dodgevi l l e,  2009 WI  70,  ¶7,  318 Wi s.  2d 681,  

768 N. W. 2d 552 ( quot i ng Schmi dt  v.  N.  St at es Power  Co. ,  2007 WI  

136,  ¶24,  305 Wi s.  2d 538,  742 N. W. 2d 294) .   We appl y t he same 

met hodol ogy used by t he c i r cui t  cour t ,  whi ch i s set  f or t h i n 

Wi s.  St at .  § 802. 08.   Nof f ke v .  Bakke,  2009 WI  10,  ¶9,  315 

Wi s.  2d 350,  760 N. W. 2d 156;  Novel l  v.  Mi gl i acci o,  2008 WI  44,  
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¶23,  309 Wi s.  2d 132,  749 N. W. 2d 544.   " Summar y j udgment  i s 

appr opr i at e onl y  wher e t her e i s  no genui ne i ssue of  mat er i al  

f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  

l aw. "   Schmi dt ,  305 Wi s.  2d 538,  ¶24;  see al so § 802. 08( 2) .   The 

ci r cui t  cour t  shoul d not  gr ant  summar y j udgment  " unl ess t he 

movi ng par t y demonst r at es a r i ght  t o a j udgment  wi t h such 

cl ar i t y as t o l eave no r oom f or  cont r over sy. "   Gr ams v.  Boss,  97 

Wi s.  2d 332,  338,  294 N. W. 2d 473 ( 1980) .  

¶23 I n t hi s case,  we ar e cal l ed upon t o i nt er pr et  a deed 

cr eat i ng an easement  and addr ess t he appl i cat i on of  Wi s.  St at .  

§§ 30. 131 and 30. 133.   The t hr eshol d i nqui r y of  whet her  a deed 

i s ambi guous pr esent s a quest i on of  l aw t hat  t hi s cour t  r evi ews 

i ndependent l y.   AKG Real  Est at e,  LLC v.  Kost er man,  2006 WI  106,  

¶14,  296 Wi s.  2d 1,  717 N. W. 2d 835.   The const r uct i on of  an 

unambi guous deed i s l i kewi se a quest i on of  l aw.   I d.   However ,  

i f  t he l anguage of  t he deed i s  ambi guous,  t hen t he i nt ent  behi nd 

t he l anguage pr esent s a quest i on of  f act .   Ri kker s v.  Ryan,  76 

Wi s.  2d 185,  188,  251 N. W. 2d 25 ( 1977) .  

¶24 Fi nal l y,  st at ut or y i nt er pr et at i on and appl i cat i on i s a 

quest i on of  l aw t hat  we r evi ew de novo whi l e st i l l  benef i t i ng 

f r om t he l ower  cour t s '  anal yses.   Her i t age Far ms,  I nc.  v.  Mar kel  

I ns.  Co. ,  2009 WI  27,  ¶5,  316 Wi s.  2d 47,  762 N. W. 2d 652.  
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I I I .  ANALYSI S 

A.  Whet her  t he Konneker s '  Easement  Gr ant s Ri par i an Ri ght s,  
I ncl udi ng t he Ri ght  t o Const r uct  and Mai nt ai n a Pi er  

¶25 " An easement  ' i s  a per manent  i nt er est  i n anot her ' s 

l and,  wi t h a r i ght  t o enj oy i t  f ul l y  and wi t hout  obst r uct i on. ' " 8  

Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  343,  254 N. W. 2d 282 ( 1977)  

( quot i ng Schwar t z v.  Evangel i cal  Deaconess Soc ' y of  Wi s. ,  46 

Wi s.  2d 432,  438,  175 N. W. 2d 225 ( 1970) ) .   The " domi nant  est at e"  

enj oys t he pr i v i l eges gr ant ed by t he easement ,  and t he " ser vi ent  

est at e"  per mi t s t he exer ci se of  t hose pr i v i l eges.   At k i nson v.  

Ment zel ,  211 Wi s.  2d 628,  637,  566 N. W. 2d 158 ( Ct .  App.  1997) .   

Whi l e t he ser vi ent  est at e may not  unr easonabl y i nt er f er e wi t h 

t he domi nant  est at e' s r i ght  t o use t he easement ,  " [ t ] he use of  

t he easement  must  be i n accor dance wi t h and conf i ned t o t he 

t er ms and pur poses of  t he gr ant . "   St oesser  v.  Shor e Dr i ve 

P' shi p,  172 Wi s.  2d 660,  668,  494 N. W. 2d 204 ( 1993) ;  Hunt er ,  78 

Wi s.  2d at  343.  

¶26 " Because t he easement  i n quest i on i s cr eat ed by deed,  

t he cour t  must  l ook t o t hat  i nst r ument  i n const r ui ng t he 

                                                 
8 Ti t l e does not  pass t o an easement  hol der ,  " but  onl y a 

r i ght  of  use or  pr i v i l ege i n t he l and of  anot her . "   Pol ebi t zke 
v.  John Week Lumber  Co. ,  157 Wi s.  377,  381,  147 N. W.  703 ( 1914) ;  
see al so Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  344,  254 N. W. 2d 282 
( 1977)  ( " The [ easement  hol der ' s]  i nt er est  i s  not  an est at e i n 
l and,  but  r at her  a r i ght  t o use t he l and of  anot her  f or  a 
speci al  pur pose not  i nconsi st ent  wi t h t he gener al  pr oper t y i n 
t he owner . " ) .   " Thus,  t hi s cour t  has st at ed,  ' A conveyance of  a 
r i ght - of - way t wo r ods wi de i s a conveyance of  a r i ght - of - way 
over  a st r i p of  l and t wo r ods wi de,  not  a conveyance of  t he 
st r i p of  l and i t sel f .   Ti t l e t o t he l and does not  pass but  onl y 
t he r i ght  t o pass over  i t . ' "   Hunt er ,  78 Wi s.  2d at  344 ( quot i ng 
Kl ei h v.  Van Schoyck,  250 Wi s.  413,  418,  27 N. W. 2d 490 ( 1947) ) .  
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r el at i ve r i ght s of  t he l andowner s. "   Hunt er ,  78 Wi s.  2d at  342-

43.   " Deeds ar e const r ued as ar e ot her  i nst r ument s" ;  

accor di ngl y,  " t he pur pose of  t he cour t  i s  t o ascer t ai n t he 

i nt ent i on of  t he par t i es. "   Ri kker s,  76 Wi s.  2d at  188;  see al so 

Gi l ber t  v.  Gei ger ,  2008 WI  App 29,  ¶10,  307 Wi s.  2d 463,  747 

N. W. 2d 188.   The pr i mar y sour ce of  t he par t i es '  i nt ent  i s what  

i s wr i t t en wi t hi n t he f our  cor ner s of  t he deed.   Ri kker s,  76 

Wi s.  2d at  188.   I f  t he l anguage i s unambi guous,  i t  woul d be 

i mpr oper  t o r esor t  t o ext r i nsi c evi dence t o ascer t ai n t he 

par t i es '  i nt ent .   I d.   However ,  i f  t he l anguage of  t he deed i s 

ambi guous,  meani ng i t  i s  suscept i bl e t o mor e t han one r easonabl e 

i nt er pr et at i on,  t hen t he par t i es may i nt r oduce ot her  evi dence t o 

demonst r at e t he i nt ent  behi nd t he l anguage.   I d. ;  see al so 

Gr osshans v.  Ruepi ng,  36 Wi s.  2d 519,  528,  153 N. W. 2d 619 ( 1967)  

( " [ I ] t  i s  onl y when a deed i s ambi guous t hat  t he i nt ent  of  t he 

par t i es can be mani f est ed by ext r i nsi c evi dence. " ) .  

¶27 I n t hi s case,  t he i ssue i s whet her  t he Konneker s '  

l akef r ont  easement  gr ant s r i par i an r i ght s,  i ncl udi ng t he r i ght  
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t o const r uct  and mai nt ai n a pi er . 9  Ri par i an r i ght s,  one of  whi ch 

i s t he r i ght  t o const r uct  a pi er  t o access navi gabl e wat er s,  ar e 

gener al l y r eser ved f or  r i par i an l andowner s.   See St oesser ,  172 

Wi s.  2d at  666.   However ,  up unt i l  Apr i l  9,  1994, 10 Wi sconsi n 

                                                 
9 The concur r ence posi t s t hat  " t he f ocus on r emand shoul d 

not  be on whet her  t he easement  gr ant s r i par i an r i ght s,  but  on 
det er mi ni ng what  r i ght s or  i nt er est s t he easement  was i nt ended 
t o gr ant . "   Concur r ence,  ¶45.   However ,  our  f r ami ng of  t he i ssue 
i s consi st ent  wi t h t he r el i ef  t hat  t he Konneker s seek i n t hei r  
compl ai nt .   They seek a j udgment  " [ d] ecl ar i ng t hat  t he 
pl ai nt i f f s have an easement ,  whi ch i ncl ude[ s]  r i par i an r i ght s"  
and t hat  " wi t h t hose easement  r i ght s,  t he pl ai nt i f f s have t he 
r i ght  t o er ect  and mai nt ai n a pi er  on sai d easement . "   Li kewi se,  
i n t hei r  answer ,  t he Nel sons r equest ed a j udgment  " [ d] ecl ar i ng 
t hat  t he Pl ai nt i f f s do not  have r i par i an r i ght s under  sai d 
easement "  and t hat  " t he Pl ai nt i f f s do not  have t he r i ght  t o 
er ect  and mai nt ai n a pi er ,  boat  l i f t  or  ot her  st r uct ur e upon 
sai d easement . "   I n addi t i on,  i n t hei r  mot i ons f or  summar y 
j udgment ,  bot h t he Romanos and t he Nel sons f r amed t he i ssue i n 
t er ms of  whet her  t he Konneker s '  easement  gr ant s r i par i an r i ght s.   
Thus,  consi st ent  wi t h t he par t i es '  r equest s f or  r el i ef ,  we 
det er mi ne t hat  t he pr oper  f ocus i n t hi s case i s whet her  t he 
Konneker s '  l akef r ont  easement  gr ant s r i par i an r i ght s,  i ncl udi ng 
t he r i ght  t o const r uct  and mai nt ai n a pi er .  

10 Ef f ect i ve Apr i l  9,  1994,  t he l egi s l at ur e pr ohi bi t ed 
r i par i an l andowner s f r om conveyi ng " any r i par i an r i ght  i n t he 
l and t o anot her  per son,  except  f or  t he r i ght  t o cr oss t he l and 
i n or der  t o have access t o t he navi gabl e wat er . "   Wi s.  St at .  
§ 30. 133( 1) .   For  a det ai l ed di scussi on of  § 30. 133 and i t s 
appl i cat i on t o t hi s case,  see i nf r a Par t  I I I . B. 1.  
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r ecogni zed t he abi l i t y  of  a r i par i an l andowner  t o convey 

r i par i an r i ght s by easement .   I d.  at  668. 11 

¶28 For  exampl e,  i n Wendt  v.  Bl azek,  2001 WI  App 91,  242 

Wi s.  2d 722,  626 N. W. 2d 78,  t he cour t  of  appeal s af f i r med a 

summar y j udgment  decl ar i ng t hat  an easement ,  conveyed t o t he 

Bl azeks and ot her  non- r i par i an l andowner s,  i ncl uded t he r i ght  t o 

use and mai nt ai n a pi er .   I n t hat  case,  t he Jaeckl e f ami l y owned 

a r esor t  on Okauchee Lake al ong wi t h ot her  non- r i par i an l ot s 

                                                 
11 The ci r cui t  cour t  r el i ed pr i nci pal l y on t hi s cour t ' s  

deci s i on i n St oesser  t o ar r i ve at  i t s  concl usi on t hat  i n t hi s 
case,  t he par t i es '  i nt ent  i n cr eat i ng t he easement  " was t o 
per mi t  a back l ot  owner  t o have l ake access,  and l ake access 
i nher ent l y woul d al l ow f or  t he const r uct i on of  a pi er . "   
However ,  t he hol di ng i n St oesser  t hat  " [ r ] i par i an r i ght s can be 
conveyed by easement  t o non- r i par i an owner s"  was pr emi sed on our  
r ecogni t i on t hat  a deed,  whi ch i n t hat  case expr essl y gr ant ed 
t he easement  hol der s t he r i ght  " t o use t he l ake shor e f or  
bat hi ng,  boat i ng or  k i ndr ed pur poses, "  shoul d not  be r ewr i t t en 
by t he cour t .   See 172 Wi s.  2d at  670.   We expl ai ned:   

Si nce one cannot  bat he or  boat  on t he shor e t hi s 
l anguage was obvi ousl y i nt ended t o al l ow t he [ easement  
hol der s]  access t o Lake Beul ah f r om t he [ ser vi ent  
est at e' s]  l akeshor e.   The [ easement  hol der s]  seek t o 
use t hei r  easement  f or  t he pur poses expr essl y st at ed 
i n t he deed and must  be al l owed t hat  r i ght .    

I d.  at  668.   A concl usi on ot her wi se " woul d dest r oy t he cer t ai nt y 
upon whi ch cont r act i ng par t i es ar e ent i t l ed t o r el y. "   I d.  at  
670.    

Accor di ngl y,  our  hol di ng i n St oesser  shoul d not  be r el i ed 
upon t o suppor t  t he pr oposi t i on t hat  a l akef r ont  easement ,  
cr eat ed by a deed t hat  i s ot her wi se si l ent  as t o t he easement ' s 
use and pur pose,  necessar i l y  per mi t s l ake access,  l et  al one 
" i nher ent l y .  .  .  al l ow[ s]  f or  t he const r uct i on of  a pi er . "   A 
l akef r ont  easement ,  l i ke any easement ,  must  be used onl y i n 
accor dance wi t h and conf i ned t o t he t er ms and pur poses of  t he 
gr ant .   See i d.  at  668;  Hunt er ,  78 Wi s.  2d at  343.  
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t hat  adj oi ned t he r esor t  pr oper t y.   I d. ,  ¶2.   The Jaeckl es 

const r uct ed and mai nt ai ned a pr i vat e pi er  on t he r esor t  

pr oper t y.   I d. ,  ¶3.   When t hey sol d t he r esor t  pr oper t y,  t he 

deed " r eser ved t o t he Jaeckl es and t hei r  hei r s and assi gns ' an 

easement  f or  t he pur pose of  access t o Okauchee Lake on and over  

a st r i p of  l and 15 f eet  i n wi dt h [ al ong t he r esor t  pr oper t y] . ' "   

I d. ,  ¶2.   The af or ement i oned pi er  was l ocat ed at  t he poi nt  wher e 

t he easement  met  t he edge of  t he l ake.   I d. ,  ¶3.   The Jaeckl es 

event ual l y sol d t hei r  non- r i par i an l ot s,  one of  whi ch was sol d 

t o t he Bl azeks,  and t he conveyances i ncl uded t he easement .   I d. ,  

¶2.  

¶29 Ther eaf t er ,  t he Wendt s acqui r ed t he ser vi ent  est at e 

( t he f or mer  r esor t  pr oper t y) .   I d. ,  ¶4.   The Wendt s t hen sought  

a j udgment  decl ar i ng t hat  t he easement  di d not  i ncl ude a r i ght  

t o use and mai nt ai n t he pi er .   I d.   The cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  or der  gr ant i ng summar y j udgment  t o 

t he Bl azeks and t he ot her  non- r i par i an l andowner s,  concl udi ng 

t hat  t he easement  was i nt ended t o conf er  t o t he Jaeckl es and 

t hei r  assi gns t he r i ght  t o use and mai nt ai n t he pi er .   I d. ,  ¶18.   

Accor di ng t o t he cour t  of  appeal s,  t he cr i t i cal  evi dence was an 

af f i davi t  by a Jaeckl e f ami l y  member  r epr esent i ng t hat  t he 

Jaeckl es const r uct ed t he pi er  l ong bef or e t he easement  was 

cr eat ed,  and when t hey sol d t he r esor t  pr oper t y,  t hey r eser ved 

t he easement  i n or der  t o st i l l  use t he pi er  and l akeshor e.   I d. ,  

¶15.   Because t hat  af f i davi t  was unr ef ut ed,  i d. ,  t he cour t  

concl uded t hat  no mat er i al  i ssue of  f act  exi st ed,  and t he 
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Bl azeks and t he ot her  non- r i par i an l andowner s wer e ent i t l ed t o 

j udgment  as a mat t er  of  l aw,  i d. ,  ¶18.  

¶30 Tur ni ng t o t he case at  i ssue,  we concl ude t hat  t he 

l anguage of  t he Oct ober  29,  2004,  deed,  whi ch cr eat ed t he 

Konneker s '  easement ,  i s  ambi guous.   The r el evant  por t i on of  t he 

deed conveyed t o t he Konneker s Lot  1 " TOGETHER WI TH an easement  

20 f eet  i n wi dt h al ong t he West er l y s i de of  Lot  Thr ee ( 3)  of  

Cer t i f i ed Sur vey Map No.  289 .  .  .  ext endi ng f r om Or char d Avenue 

t o Beyer ' s Cove. "   Cl ear l y,  t he deed conveys t o t he Konneker s a 

20- f oot  wi de l akef r ont  easement  al ong t he west  s i de of  t he 

Romanos'  and Nel sons'  pr oper t y.   However ,  t he deed i s ot her wi se 

si l ent  as t o t he easement ' s use and pur pose.   I n par t i cul ar ,  i t  

i s  not  c l ear  f r om t he deed whet her  t he par t i es i nt ended t he 

easement  hol der  t o have r i par i an r i ght s,  i ncl udi ng t he r i ght  t o 

const r uct  and mai nt ai n a pi er .   Accor di ngl y,  t he deed i s 

ambi guous,  and t he cour t  must  r esor t  t o ext r i nsi c evi dence t o 

ascer t ai n t he par t i es '  i nt ent .  

¶31 I n suppor t  of  t hei r  cr oss mot i ons f or  summar y 

j udgment ,  t he par t i es pr esent ed compet i ng af f i davi t s 

demonst r at i ng t he i nt ent  behi nd t he easement .   Because t he 

evi dence as r epr esent ed i n t he af f i davi t s r ai sed genui ne i ssues 

of  mat er i al  f act ,  summar y j udgment  was i mpr oper .  

¶32 I n suppor t  of  t hei r  posi t i on t hat  when t he easement  

was cr eat ed,  t he par t i es i nt ended t he easement  hol der  t o have 

r i par i an r i ght s,  i ncl udi ng t he r i ght  t o const r uct  and mai nt ai n a 

pi er ,  t he Konneker s submi t t ed an af f i davi t  r epr esent i ng t hat  t he 

onl y use f or  t he easement ' s access ar ea i s t o ent er  t he l ake by 
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boat  because Beyer ' s Cove consi st s of  l ar ge amount s of  

veget at i on,  i s  not  conduci ve t o swi mmi ng,  and l acks beach ar ea 

f or  sun bat hi ng. 12  That  evi dence,  however ,  was r ef ut ed by t he 

Nel sons'  af f i davi t .   The Nel sons asser t ed t hat  when t he easement  

was or i gi nal l y conveyed i n 1983,  no pi er ,  boat  l i f t ,  or  boat  was 

l ocat ed on t he easement ,  and t her ef or e,  i t  was not  t he par t i es '  

i nt ent  t o per mi t  t he easement  hol der  t o const r uct  or  mai nt ai n a 

pi er  t her eon.   Accor di ng t o t he Romanos,  t he f act  t hat  a pi er  

di d not  exi st  on t he easement  at  t he t i me t he easement  was 

cr eat ed r ai sed a s i gni f i cant  di st i nct i on bet ween t he f act s of  

t hi s case and t hose i n Wendt .   See 242 Wi s.  2d 722,  ¶15.   I n 

addi t i on,  i n suppor t  of  t hei r  mot i on f or  r econsi der at i on,  t he 

Romanos i nt r oduced evi dence t hat  as of  August  1984,  seven 

                                                 
12 At  t he mot i on hear i ng,  t he c i r cui t  cour t  quest i oned 

At t or ney Lehner ,  counsel  f or  t he Nel sons,  r egar di ng hi s per sonal  
knowl edge of  Gr een Lake,  speci f i cal l y r el at i ng t o whet her  
Beyer ' s Cove i s used f or  boat  access.   See supr a Par t  I ,  ¶18.   
At t or ney Lehner ' s t est i mony,  however ,  does not  const i t ut e 
evi dence and t her ef or e shoul d not  have been r el i ed upon i n 
suppor t  of  t he c i r cui t  cour t ' s  or der .   Pur suant  t o Wi sconsi n 
Supr eme Cour t  Rul e 20: 3. 7,  a l awyer  i s gener al l y not  per mi t t ed 
t o ser ve dual  r ol es as advocat e and wi t ness.   Comment  ( 2)  
expl ai ns:   

The t r i bunal  has pr oper  obj ect i on when t he t r i er  
of  f act  may be conf used or  mi sl ed by a l awyer  ser vi ng 
as bot h advocat e and wi t ness.   The opposi ng par t y has 
pr oper  obj ect i on wher e t he combi nat i on of  r ol es may 
pr ej udi ce t hat  par t y ' s r i ght s i n t he l i t i gat i on.   A 
wi t ness i s r equi r ed t o t est i f y on t he bas i s of  
per sonal  knowl edge,  whi l e an advocat e i s expect ed t o 
expl ai n and comment  on evi dence gi ven by ot her s.   I t  
may not  be cl ear  whet her  a st at ement  by an advocat e-
wi t ness shoul d be t aken as pr oof  or  as an anal ysi s of  
t he pr oof .  
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par cel s of  l and wer e ent i t l ed t o use Lot  3 f or  access t o Beyer ' s 

Cove,  and accor di ngl y,  t he par t i es coul d not  have possi bl y  

i nt ended f or  each of  t hose easement  hol der s t o have t he r i ght  t o 

const r uct  a pi er  on t he easement .    

¶33 At  t he same t i me,  t he evi dence put  f or t h by t he 

Nel sons and Romanos cont r adi ct ed i t sel f .   Thei r  asser t i on t hat  

i t  was never  t he par t i es '  i nt ent  t o have a pi er  const r uct ed on 

t he easement  conf l i c t ed wi t h t he Nel sons'  af f i davi t ,  whi ch 

pr ovi ded gener al l y t hat  " somet i me pr i or  t o May 1,  1990,  [ t he 

Nel sons]  const r uct ed a pi er  on or  c l ose t o t he 20 f oot  easement  

f or  moor i ng t hei r  boat . "   ( Emphasi s added. )   Whi l e t he Nel sons 

mai nt ai ned t hat  " sai d pi er  was not  t o be used i n common wi t h any 

of  t he easement  hol der s, "  t he pi er  l eases t o Gr ant  Gar dner  and 

Ar ne Car l sson r ai sed an i nf er ence ot her wi se.   Each l ease 

pr ovi ded t he same l anguage:  " Lessees ar e advi sed and under st and 

t hat  seven ot her  pr oper t y owner s have access r i ght s on and t o 

t he subj ect  pr emi ses and agr ee not  t o i nt er f er e wi t h t hose 

r i ght s. "   That  pr ovi s i on can be const r ued as consi st ent  wi t h t he 

Konneker s '  posi t i on;  t hat  i s ,  t he par t i es i nt ended f or  al l  t he 

easement  hol der s t o have use of  a pi er  f or  access t o Gr een Lake.   

Because t hese compet i ng af f i dav i t s r ai sed a genui ne i ssue of  

mat er i al  f act  concer ni ng whet her  t he par t i es i nt ended t he 

easement  hol der s t o have r i par i an r i ght s,  i ncl udi ng t he r i ght  t o 

const r uct  and mai nt ai n a pi er ,  summar y j udgment  was i mpr oper .  

B.  I mpact  of  Wi s.  St at .  §§ 30. 131 and 30. 133 

¶34 The i ssue of  whet her  Wi s.  St at .  §§ 30. 131 and 30. 133 

ar e appl i cabl e t o t hi s case was not  i nvoked,  ar gued,  or  appeal ed 
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bel ow.   However ,  we asked t he par t i es t o br i ef  t he i ssue bef or e 

t hi s cour t .  

¶35 Pur suant  t o t he publ i c t r ust  doct r i ne,  t he st at e hol ds 

t he beds of  navi gabl e wat er s i n t r ust  f or  al l  i t s  c i t i zens.   

Hi l t on v.  DNR,  2006 WI  84,  ¶18,  293 Wi s.  2d 1,  717 N. W. 2d 166.   

The l egi s l at ur e has t he pr i mar y aut hor i t y t o admi ni st er  and 

ef f ect uat e t he pur poses of  t he publ i c t r ust ,  i d. ,  ¶19,  and does 

so t hr ough t he r egul at i ons of  Wi s.  St at .  ch.  30.   See ABKA Lt d.  

P' shi p v.  DNR,  2002 WI  106,  ¶11,  255 Wi s.  2d 486,  648 

N. W. 2d 854.   The l egi s l at ur e has del egat ed t o t he Depar t ment  of  

Nat ur al  Resour ces ( DNR)  br oad aut hor i t y t o admi ni st er  ch.  30.   

Hi l t on,  293 Wi s.  2d 1,  ¶20;  ABKA,  255 Wi s.  2d 486,  ¶12.  

1.  Wi sconsi n St at .  § 30. 133 

¶36 I n St oesser  v.  Shor e Dr i ve Par t ner shi p,  t hi s cour t  

hel d t hat  r i par i an r i ght s can be conveyed by easement  t o non-

r i par i an l andowner s.   172 Wi s.  2d at  670.   The l egi s l at ur e 

r esponded t o St oesser  by enact i ng Wi s.  St at .  § 30. 133.   ABKA,  

255 Wi s.  2d 486,  ¶60.   Begi nni ng Apr i l  9,  1994,  " no owner  of  

r i par i an l and t hat  abut s a navi gabl e wat er  may gr ant  by an 

easement  or  by a s i mi l ar  conveyance any r i par i an r i ght  i n t he 

l and t o anot her  per son,  except  f or  t he r i ght  t o cr oss t he l and 

i n or der  t o have access t o t he navi gabl e wat er . "   

§ 30. 133( 1) ( a) .   Fur t her ,  t he " r i ght  t o cr oss t he l and may not  

i ncl ude t he r i ght  t o pl ace any st r uct ur e"  i n t he navi gabl e 

wat er .   I d.    

¶37 I n t hi s case,  i t  i s  undi sput ed t hat  t he easement  was 

or i gi nal l y conveyed i n 1983,  wel l  bef or e t he Apr i l  9,  1994,  
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ef f ect i ve dat e of  Wi s.  St at .  § 30. 133.   Ther ef or e,  § 30. 133 i s 

i nappl i cabl e.  

2.  Wi sconsi n St at .  § 30. 131 

¶38 Pur suant  t o Wi s.  St at .  § 30. 131,  a pi er  pl aced i n 

navi gabl e wat er  by a non- r i par i an l andowner  i s consi der ed a 

l awf ul  st r uct ur e i f  s i x st at ut or y condi t i ons ar e met .   

El l i ngswor t h v.  Swi ggum,  195 Wi s.  2d 142,  148,  536 N. W. 2d 112 

( Ct .  App.  1995) .   Those si x condi t i ons i ncl ude:   

( a)  The owner  of  t he r i par i an l and or  t he owner ' s 
pr edecessor  i n i nt er est  ent er ed i nt o a wr i t t en 
easement  t hat  was r ecor ded bef or e December  31,  1986,  
and t hat  aut hor i zes access t o t he shor e t o a per son 
who i s not  an owner  of  t he r i par i an l and.  

( b)  The per son t o whom t he easement  was gr ant ed 
or  t hat  per son' s  successor  i n i nt er est  i s  t he per son 
who pl aces and mai nt ai ns t he whar f  or  pi er .  

( c)  The pl acement  and mai nt enance of  t he whar f  or  
pi er  i s not  pr ohi bi t ed by and i s not  i nconsi st ent  wi t h 
t he t er ms of  t he wr i t t en easement .  

( d)  The whar f  or  pi er  has been pl aced seasonal l y 
i n t he same l ocat i on at  l east  once ever y 4 year s s i nce 
t he wr i t t en easement  descr i bed i n par .  ( a)  was 
r ecor ded.  

( e)  The whar f  or  pi er  i s subst ant i al l y  t he same 
si ze and conf i gur at i on as i t  was on Apr i l  28,  1990,  or  
dur i ng i t s l ast  pl acement  bef or e Apr i l  28,  1990,  
whi chever  i s l at er .  

( f )  The pl acement  of  t he whar f  or  pi er  compl i es 
wi t h t he pr ovi s i ons of  t hi s chapt er ,  wi t h any r ul es 
pr omul gat ed under  t hi s chapt er  and wi t h any appl i cabl e 
muni ci pal  r egul at i ons or  or di nances.  

§ 30. 131( 1) .  
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¶39 Her e,  t he Romanos ar gue t hat  even i f  t he easement  i s 

const r ued as gr ant i ng t he Konneker s t he r i par i an r i ght  t o 

const r uct  and mai nt ai n a pi er ,  t he easement  i s unenf or ceabl e as 

cont r ar y t o Wi s.  St at .  § 30. 131.   I n par t i cul ar ,  t hey asser t  

t hat  t he easement  does not  meet  t he r equi r ement  of  

subsect i on ( 1) ( d)  because a pi er  was nei t her  bui l t  at  t he 

cr eat i on of  t he easement  i n 1983 nor  er ect ed seasonal l y ever y 

f our  year s t her eaf t er .  

¶40 As t he cour t  of  appeal s expl ai ned i n Wendt ,  t he 

Romanos'  ar gument  i s " of f  t he mar k. "   See 242 Wi s.  2d 722,  ¶14.   

The i ssue i n t hi s case i s whet her  t he easement  gr ant s r i par i an 

r i ght s,  i ncl udi ng t he r i ght  t o const r uct  and mai nt ai n a pi er ,  

not  whet her  a pi er ——i f  and once const r uct ed by t he Konneker s——

const i t ut es a l awf ul  st r uct ur e under  Wi s.  St at .  § 30. 131.   See 

Wendt ,  242 Wi s.  2d 722,  ¶14.    

I V.  CONCLUSI ON 

¶41 We concl ude t hat  summar y j udgment  was i mpr oper  i n t hi s 

case.   The l anguage of  t he deed,  whi ch cr eat ed t he Konneker s '  

easement ,  i s  ambi guous.   The deed conveys t o t he Konneker s a 20-

f oot  wi de l akef r ont  easement  al ong t he west  s i de of  t he Romanos'  

and Nel sons'  pr oper t y but  i s ot her wi se si l ent  as t o t he 

easement ' s use and pur pose.   I t  i s  t her ef or e not  c l ear  f r om t he 

deed whet her  t he par t i es i nt ended t he easement  hol der  t o have 

r i par i an r i ght s,  i ncl udi ng t he r i ght  t o const r uct  and mai nt ai n a 

pi er .   Because t he par t i es '  compet i ng af f i davi t s r ai sed a 

genui ne i ssue of  mat er i al  f act  concer ni ng t he i nt ent  behi nd t he 

easement ,  summar y j udgment  was i mpr oper .   We t her ef or e r ever se 
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t he deci s i on of  t he cour t  of  appeal s and r emand t he case t o t he 

c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶42 We f ur t her  concl ude t hat  Wi s.  St at .  §§ 30. 133 and 

30. 131 ar e i nappl i cabl e t o t hi s case.   I t  i s  undi sput ed t hat  t he 

easement  was or i gi nal l y conveyed wel l  bef or e t he ef f ect i ve dat e 

of  § 30. 133.   I n addi t i on,  t he i ssue i n t hi s case i s whet her  t he 

easement  gr ant s r i par i an r i ght s,  i ncl udi ng t he r i ght  t o 

const r uct  and mai nt ai n a pi er ,  not  whet her  a pi er ——i f  and once 

const r uct ed by t he easement  hol der ——const i t ut es a l awf ul  

st r uct ur e under  § 30. 131.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶43 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  agr ee 

wi t h t he maj or i t y opi ni on t hat  t he case shoul d be r emanded t o 

t he c i r cui t  cour t .   The l anguage i n t he deed cr eat i ng t he 

easement  i s s i l ent  about  t he pur pose and scope of  t he easement ,  

l eavi ng a f act ual  di sput e t hat  war r ant s f ur t her  pr oceedi ngs.    

¶44 The maj or i t y r emands t he mat t er  t o t he c i r cui t  cour t  

because " i t  i s  not  c l ear  f r om t he deed whet her  t he par t i es 

i nt ended t he easement  hol der  t o have r i par i an r i ght s,  i ncl udi ng 

t he r i ght  t o const r uct  and mai nt ai n a pi er . "   Maj or i t y op. ,  ¶41.    

¶45 I n my vi ew,  t he f ocus on r emand shoul d be not  on 

whet her  t he easement  gr ant s r i par i an r i ght s,  but  on det er mi ni ng 

what  r i ght s or  i nt er est s t he easement  was i nt ended t o gr ant .   An 

easement  expr essl y gr ant ed by deed conveys onl y t hose r i ght s or  

i nt er est s t hat  t he par t i es i nt ended t o convey. 1  I  woul d 

t her ef or e r emand t he mat t er  f or  t he c i r cui t  cour t  t o ascer t ai n 

what  r i ght s or  i nt er est s t he easement  was i nt ended t o convey and 

speci f i cal l y whet her  t he r i ght  t o i nst al l  and mai nt ai n a pi er  

was i nt ended.   The maj or i t y opi ni on at  ¶2 and passi m f ocuses on 

t he bundl e of  r i par i an r i ght s r at her  t han on t he i nt ent  of  t he 

par t i es.   The maj or i t y opi ni on ( ¶2)  st at es:  " Thi s case pr esent s 

t he f ol l owi ng i ssues:  ( 1)  whet her  t hi s l akef r ont  easement ,  

cr eat ed by a deed t hat  i s ot her wi se si l ent  as t o t he easement ' s 

use and pur pose,  gr ant s r i par i an r i ght s,  i ncl udi ng t he r i ght  t o 

const r uct  and mai nt ai n a pi er  .  .  .  . "  

                                                 
1 See Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  343,  254 

N. W. 2d 282 ( 1977) .  
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¶46 The ci r cui t  cour t  decl ar ed t hat  t he easement  " i s a 

l ake access easement  whi ch al l ows [ t he Konneker s]  access t o t he 

l ake i ncl udi ng t he r i ght  t o const r uct  a pi er  upon t hat  

easement . "   The Konneker s '  br i ef  her e asks t hi s cour t  t o 

" r ei nst at e t he t r i al  cour t ' s  Or der  and Judgment  gr ant i ng summar y 

j udgment  .  .  .  . "  

¶47 An easement  conveyed t o a non- r i par i an owner  [ t he 

Konneker s]  does not  conf er  r i par i an owner shi p t o t he non-

r i par i an l andowner . 2  The easement  may convey one,  sever al ,  or  

al l  r i par i an r i ght s t o a non- r i par i an l andowner . 3  

¶48 " Ri par i an r i ght s"  ar e gener al l y def i ned by common l aw.   

The phr ase " r i par i an r i ght s"  i s expansi ve,  r ef er r i ng t o a vast  

ar r ay of  wat er - r el at ed r i ght s.   Ri par i an r i ght s i ncl ude t he 

r i ght  t o r easonabl e use of  t he wat er s f or  domest i c,  agr i cul t ur al  

and r ecr eat i onal  pur poses;  t he r i ght  t o use t he shor el i ne and 

have access t o t he wat er s;  t he r i ght  t o any l ands f or med by 

accr et i on or  r el i ct i on;  t he r i ght  t o have wat er  f l ow t o t he l and 

wi t hout  ar t i f i c i al  obst r uct i on;  t he l i mi t ed r i ght  t o i nt r ude 

upon t he l akebed t o const r uct  devi ces f or  pr ot ect i on f r om 

                                                 
2 St oesser  v.  Shor e Dr i ve P' shi p,  172 Wi s.  2d 660,  669- 70,  

494 N. W. 2d 204 ( 1993) .  

3 St oesser ,  172 Wi s.  2d at  668- 70.   See Wi s.  St at .  § 30. 133 
( over r ul i ng St oesser  and pr ohi bi t i ng t he conveyance of  r i par i an 
r i ght s ef f ect i ve Apr .  9,  1994,  as di scussed i n ABKA Lt d.  P' shi p 
v.  DNR,  2002 WI  106,  ¶¶57- 61,  255 Wi s.  2d 486,  648 N. W. 2d 854) .  
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er osi on;  and t he r i ght ,  " now condi t i oned by st at ut e, "  t o 

const r uct  a pi er  or  s i mi l ar  st r uct ur es i n ai d of  navi gat i on. 4  

¶49 The onl y ment i on t he Konneker s make of  any pot ent i al  

r i par i an r i ght s ot her  t han egr ess and i ngr ess and t he r i ght  t o 

i nst al l  a pi er  i s i n ar gui ng t hat  Beyer ' s Cove i s not  conduci ve 

t o var i ous wat er  uses ot her  t han boat i ng. 5 

¶50 Al t hough t he Konneker s '  f i l i ngs r ef er  t o " r i par i an 

r i ght s"  gener al l y,  i ncl udi ng t he r i ght  t o i nst al l  a pi er , 6 t hei r  

af f i davi t s on t he summar y j udgment  mot i on,  t hei r  posi t i on bef or e 

t he c i r cui t  cour t  and t hei r  ar gument s on appeal  al l  cent er  

                                                 
4 St oesser ,  172 Wi s.  2d at  666 n. 2,  c i t i ng Cassi dy v.  DNR,  

132 Wi s.  2d 153,  159,  390 N. W. 2d 81 ( Ct .  App.  1986) .   See al so 
ABKA Lt d.  P' shi p v.  DNR,  2002 WI  106,  ¶57,  255 Wi s.  2d 486,  648 
N. W. 2d 854.  

5 I n hi s af f i davi t  i n suppor t  of  hi s mot i on f or  summar y 
j udgment ,  Rober t  Konneker  st at ed:  " That  Beyer [ ' ] s  Cove i s an 
access ar ea i nt o Gr een Lake and consi st s of  l ar ge amount s of  
veget at i on.   The wat er  at  Beyer [ ' ] s  Cove i s not  conduci ve t o 
swi mmi ng and t her e i s no beach ar ea f or  sunbat hi ng.   The onl y 
use f or  t he access ar ea at  t he end of  t he easement  at  Beyer [ ' ] s  
Cove i s t o ent er  Gr een Lake by boat . "   The i mpl i cat i on appear s 
t o be t hat  t he Konneker s ar e not  seeki ng r i ght s ot her  t han 
access t o t he wat er  and t he r i ght  t o i nst al l  and mai nt ai n a 
pi er .  

6 The Konneker s '  Compl ai nt  asks f or  j udgment  " decl ar i ng t hat  
[ t hey]  have an easement ,  whi ch i ncl ude [ s i c]  r i par i an r i ght s"  
and " [ t ] hat  wi t h t hose easement  r i ght s,  [ t hey]  have t he r i ght  t o 
er ect  and mai nt ai n a pi er  on sai d easement . "   

The Konneker s '  mot i on f or  summar y j udgment  sought  j udgment  
" decl ar i ng [ t hei r ]  r i ght s as easement  hol der s t o have 
unobst r uct ed access t o Beyer ' s Cove on Gr een Lake i ncl udi ng t he 
r i ght  t o i nst al l  and mai nt ai n a pi er "   

The Konneker s '  br i ef  i n suppor t  of  t hei r  mot i on f or  summar y 
j udgment  ar gued f or  j udgment  " decl ar i ng t hei r  i nt er est  and 
r i ght s as l ake access easement  hol der s;  speci f i cal l y t hei r  r i ght  
t o i nst al l ,  use and mai nt ai n a pi er "  at  t he end of  t he easement .  
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sol el y on access t o t he l ake and t he r i ght  t o i nst al l  and 

mai nt ai n a pi er .   Bef or e t he c i r cui t  cour t ,  t he Konneker s '  

at t or ney st at ed t hat  " t he quest i on I  t hi nk f or  t he Cour t  

i s  .  .  .  whet her  or  not  as a mat t er  of  l aw i t  can be det er mi ned 

t hat  t hat  easement  cont ai ned t he r i par i an r i ght  t o i nst al l  and 

mai nt ai n a pi er . "   For  a nar r at i ve suppor t i ng my summar y of  t he 

r ecor d,  see maj or i t y op. ,  ¶¶11- 18.   

 ¶51 Consi der i ng t he expansi ve nat ur e of  " r i par i an r i ght s"  

and t he f ocused ar gument s of  t he Konneker s,  I  concl ude t hat  t he 

pr oper  i nqui r y f or  t he c i r cui t  cour t  i s  t o det er mi ne what  

speci f i c  r i ght s or  i nt er est s ar e i ncl uded i n t he t er ms and 

pur pose of  t he easement ,  r at her  t han t o st at e t he i nqui r y 

br oadl y as a quest i on of  whet her  t he easement  conveyed ot her  

unspeci f i ed r i par i an r i ght s.    

¶52 Thi s case i s ver y s i mi l ar  t o Wendt  v.  Bl azek,  2001 WI  

App 91,  ¶14,  242 Wi s.  2d 722,  626 N. W. 2d 78,  i n whi ch t he cour t  

had t o i nt er pr et  an expr essl y conveyed l ake access easement  and 

r evi ew a summar y j udgment  r ecor d t o det er mi ne whet her  t he 

easement  was i nt ended t o conf er  t he r i ght  t o use and mai nt ai n a 

pi er .   Ther e t he cour t  of  appeal s f ocused i t s det er mi nat i on 

s i mpl y on whet her  " t he easement  was i nt ended t o conf er  t he r i ght  

t o use and mai nt ai n t he pi er . "   242 Wi s.  2d at  732,  ¶18.    

¶53 As pr esent ed t o t hi s cour t ,  t he i nst ant  case i s ver y 

s i mi l ar  and I  woul d s i mi l ar l y f ocus t he det er mi nat i on t o be made 

on r emand.   The maj or i t y det er mi nes t hat  t he par t i es '  compet i ng 

af f i davi t s have r ai sed a genui ne i ssue of  mat er i al  f act .   I  
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agr ee,  but  t he i ssue r ai sed cent er s on t he r i ght  t o i nst al l  and 

mai nt ai n a pi er ,  not  on r i par i an r i ght s mor e gener al l y.      

¶54 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶55 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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